
education I research I information 

The CARES Ad 
Impact on 
Multiemployer Plans P 14 

Take Control of Prescription Drug 
Coverage Costs p 20 

Seven Things Plan Sponsors Need to 
Know About the SECURE Act p 26 

www.ifebp.org 

MAGAZINE 

International Foundation ~® 

OF EMPLOYEE BENEFIT PLANS U ____) 

Education I Research I Leadership 



by I Lisa M. Gomez 

As the number of cases of COVID-19 and related deaths rose in the 

United States last spring, the country was left reeling from the un

precedented effect this global pandemic has had on all aspects of our 

daily lives. 

In an effort to address some of the COVID-19-related financial and health 

issues faced by people in the U.S., federal and state legislation has been mov

ing forward. On March 27, 2020, the Coronavirus Aid, Relief, and Economic 

Security (CARES) Act1 was signed into law. The CARES Act followed up on the 

Families First Coronavirus Response Act (FFCRA)2 that was enacted nine days 

earlier. The CARES Act contains several provisions that are of particular interest 

to multiemployer employee benefit plans and their participants. 

Multiemployer plan trustees face specific fiduciary and other challenges in 

dealing with COVID-19 issues with respect to the employee benefit plans they 

administer. This article reviews the provisions of the CARES Act applicable to 

employee benefit plans and then focuses on the implementation of those provi

sions and the extraordinary challenges accompanying the COVID-19 pandemic 

for multiemployer plan trustees. 
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and Its Impact on 
Multiemployer Employee 
Benefit Plans 
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CARES Act 

Retirement Plan Provisions 
The CARES Act includes provisions 

focused mainly on permitting plan 

sponsors to provide participants with 

greater access to their retirement plan 

funds, though there are no provisions 

that are specifically directed to multi

employer pension plans. 

COVID-19 Distributions 

The CARES Act waives the 10% 

early withdrawal excise tax on distri

butions to employees who have not at

tained age 59½ when they receive a dis

tribution related to COVID-19 from 

a pension, 40l(k), profit-sharing or 

403(b) plan, or from an individual re

tirement account (IRA). A COVID-19 

distribution is one made to someone 

who meets one of the following re

quirements: 

• Has tested positive for the virus 

• Has a spouse or dependent who 

has tested positive for the virus or 

• Has been financially affected by 

COVID-19 because they have 

been quarantined, furloughed or 

laid off; had a reduction in hours; 

were subject to a business clos

ing; were unable to work due to 

lack of child care; or other factors 

that may be determined by the 

Secretary of the Treasury. 

The waiver applies only to 

COVID-19 distributions taken in 

2020 that do not exceed $100,000. 

Plans must be amended to offer ex

panded distributions, with amend

ments required by the last day of the 

first plan year beginning on or after 

January 1, 2022. 

COVID-19 distributions also are 

not subject to the mandatory 20% 

tax withholding, and they cannot be 

directly rolled over to an IRA or an-
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other qualified plan. COVID-19 dis

tributions will be taxed ratably (at the 

employee's regular income tax rate) 

over a three-year period starting with 

2020. The CARES Act permits em

ployees to repay the COVID-19 dis

tributions to the plan that paid them 

or to another eligible retirement plan 

or IRA that can accept rollovers, in 

one or more contributions over a 

three-year period beginning on the 

date following their receipt of the 

COVID-19 distribution. Such repay

ments are treated as rollovers. The 

CARES Act does not expressly ad

dress the tax consequences of such 

a repayment during the three-year 

period of taxation for the COVID-19 

distribution. 

Loan Availability and Repayment 
Extensions 

The CARES Act also increases the 

maximum dollar amount ofloans avail

able to individuals who are affected by 

COVID-19, as described above (in the 

qualifications for COVID-19 distribu

tions), to the lesser of: 

• 100% of their vested benefit 
(rather than 50%) or 

• 100,000 (up from $50,000). 

This increase applies only to loans 

made during the 180-day period follow

ing the March 27, 2020 enactment date. 

The CARES Act further pro

vides relief to employees affected by 
COVID-19, as described above, who 

have outstanding loans as of March 27, 

2020, by delaying for one year sched

uled amortized repayment dates falling 

between March 27, 2020 and December 

31, 2020. Existing loan amortization 

repayment schedules are similarly ex

tended by one year and will reflect the 

interest accruing during the one-year 

delay. Finally, in determining the new 

repayment amortization schedule, the 

overall five-year maximum repayment 

period for eligible loans will exclude 

the one-year delay. 

The CARES Act provides that plan 

administrators may rely on an individ

ual's certification that he or she meets 

the requirements for a COVID-19 dis

tribution. 

Required Minimum Distributions and 
Deferral of Distributions 

The CARES Act waives the required 

minimum distribution (RMD) require

ments under the Internal Revenue Code 

for 2020 on behalf of tax-qualified de

fined contribution plans, Section 403(b) 

plans, Section 457(b) deferred compen

sation plans, and IRAs for participants 

who have attained age 70½ on or before 

2020. This waiver also permits non

spouse beneficiaries of deceased par

ticipants to defer their distributions on 

account of a participant's death beyond 

2020 for purposes of the five-year re

quired payment period, which will not 

include 2020. 

Health Plan Provisions 
The CARES Act also contains vari

ous provisions related to health plans. 

While the law does not contain any 

mandate for coverage of treatment of 

COVID-19, it has enhanced provisions 

regarding coverage for COVID-19 test

ing. Health plans that are insured must 

be aware of the state laws that apply 

to their plans, since many states have 

adopted benefit mandates and other 

insurance provisions that relate to the 

challenges raised by the COVID-19 

pandemic. This article, however, fo

cuses on the requirements under the 

CARES Act, not state insurance laws. 



Expanded COVID-19 Testing Coverage Mandate 

FFCRA introduced certain benefit mandates with respect 

to coverage of COVID-19 testing and related services on a 

federal level. These mandates apply to all group health plans, 

other than retiree-only plans, and are in effect for the dura

tion of the national emergency declared by President Trump 

and the public health emergency declared by the Secretary of 

the U.S. Department of Health and Human Services. 

Under FFCRA, group health plans and insurers must 

cover, without cost sharing (i.e., deductibles, copayments or 

coinsurance): 

• Diagnostic tests that are FDA-approved and tests for 

which approval has been requested or tests developed 

by states (including serological tests that are used to 

detect antibodies against the virus) 

• Other related tests (e.g., blood tests or influenza tests), 

if ordered during the visit 

• Administration of the test 

• Items and services given during the office visit (includ

ing telehealth visits), urgent care visit or emergency 

room visit to the extent they relate to the evaluation or 

furnishing of the test. 

FFCRA not only prohibited the application of cost shar

ing to these items and services, it also stated that no prior au

thorization or medical management requirements were per

mitted to be applied. These items must be provided without 

cost sharing whether rendered by an in- or out-of-network 

provider. For network providers, the network rate would ap

ply. 

The CARES Act went further to require group health 

plans and insurers to reimburse the provider of diagnostic 

testing for either the rate negotiated before the date the Sec

retary declared a public health emergency (January 27, 2020) 

or, if there was no such rate, the "cash price" for the testing 

listed on the provider's public website. The plan or insurer is, 

however, permitted to negotiate a lower rate with the pro

vider. The CARES Act mandates the provider to publicize its 

cash price for COVID-19 testing on its public website, sub

ject to a civil monetary penalty not to exceed $300 per day 

if the provider does not complete a corrective action plan to 

comply with the requirement. 

The CARES Act expands the types of COVID-19 testing 

that must be covered with no cost sharing beyond the scope 

ofFFCRA to include in vitro diagnostic testing developed in 

and authorized by a state that has notified the Secretary of 

CARES Act 

the U.S. Department of Health and Human Services of its in

tention to review such diagnostic tests. Previously, only test

ing approved or requested to be approved by the FDA was 

required to be covered. The act also leaves open for coverage 

other types of testing that the Secretary determines appropri

ate in future guidance. 

Expanded Preventive Services 

The CARES Act further adds to the preventive service 

mandate of the Affordable Care Act (ACA) to provide that 

group health plans and insurers must cover, without cost 

sharing, "qualifying coronavirus preventive services:' A 

qualifying coronavirus preventive service is defined as an 

"item, service, or immunization that is intended to prevent 

or mitigate coronavirus disease 2019:' The mandated cover

age must be provided within 15 business days of a recom

mendation for an "X.' or "B" rating from the U.S. Preventive 

Services Task Force (USPSTF) or a recommendation from 

the Advisory Committee on Immunization Practices of the 

Centers for Disease Control and Prevention "with respect to 

the individual involved:' 

The U.S. Department ofLabor, Employee Benefit Security 

Administration published Part 42 of its Frequently Asked 

• The Coronavirus Aid, Relief, and Economic Security (CARES) Act 
passed on March 27, 2020 and followed up on the Families First 
Coronavirus Response Act (FFCRA). Both laws are designed to 
address the financial and health challenges related to COVID-19 
that are being faced by people in the United States. 

• The CARES Act includes provisions focused mainly on permitting 
plan sponsors to provide participants with greater access to their 
retirement plan funds, though there are no provisions that are 
specifically directed to multiemployer pension plans. 

• Areas of focus for retirement plan provisions include retire
ment plan distributions, availability of loans and extensions for 
repayment, and required minimum distributions and deferral of 
distributions. 

• CARES Act health plan provisions relate to coverage of COVID-19 
testing, expanded preventive services, and Health Insurance 
Portability and Accountability Act (HIPAA) requirements. 

• Challenges for multiemployer benefit plan trustees during the 
pandemic include increases in health care claims as well as in
creased pension distributions and payments, hardship withdraw
als and plan loans. 
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CARES Act 

Questions on April 11, 2020, providing 

certain guidance related to the health 

plan provisions of FFCRA and the 

CARESAct.3 

HIPAA-Related Provisions 

The CARES Act contains certain 

provisions regarding privacy of patient 

information, though they are unrelated 

to COVID-19. First, it amends require

ments related to the disclosure of re

cords related to substance abuse educa

tion, prevention, training, treatment, 

rehabilitation or research such that (1) 

the records can be used and disclosed 

with the written consent of the patient 

and then can be redisclosed by Health 

Insurance Portability and Accountabil

ity Act (HIPAA)-covered entities, for 

treatment, payment or health care op

erations; (2) such consent will remain 

in effect until revoked by the patient; 

and (3) de-identified health informa

tion related to substance abuse can be 

released to public health authorities. 

The act also provides that, absent a 

court order or consent of the patient, 

such records cannot be used against the 

patient in any civil, criminal, adminis

trative or legal proceedings specified in 

the act. 

The CARES Act goes on to add a pro

vision protecting individuals from vari

ous specified forms of discrimination 

resulting from the intentional or inad

vertent disclosure of records related to 

substance abuse and states that the pro

visions regarding Health Information 

Technology for Economic and Clinical 
Health (HIITECH) Act breaches will 

apply to any such disclosure. 

HIPAA-covered entities are required 

to update their notices of privacy prac

tices within one year of the enactment 

of the CARES Act to include informa-
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tion about patient rights regarding sub

stance abuse records, as well as the ways 

in which the covered entity can use or 

disclose protected health information 

without the individual's authorization. 

Separate from the CARES Act, the 

Department of Health and Human Ser

vices has issued guidance indicating 

that it will not penalize health care pro

viders that use certain telecommunica

tion methods that may not fully comply 

with HIPAA, to promote the use of vir

tual health care. 4 

Other Health Plan-Related Provisions 

The CARES Act confirms, as the 

Internal Revenue Service (IRS) had 

previously stated,5 that for plan years 
beginning on or before December 31, 

2021, a plan will not fail to be a high

deductible health plan (HDHP) if it 

does not impose a deductible for tele

health and other remote care services. 
In addition, the act adds menstrual 

care products to the definition of quali

fied medical expenses reimbursable 
under health savings accounts (HSAs), 

health flexible spending arrangements 

(FSAs) and health reimbursement ar

rangements (HRAs). This expanded 

definition applies to amounts paid after 

December 31, 2019. 

Fiduciary Considerations and 
Challenges for Multiemployer 
Plan Trustees 

Trustees must, at all times, abide by 

the six key fiduciary requirements un

der the Employee Retirement Income 

Security Act (ERISA): (1) the duty of 

loyalty (the exclusive benefit rule), (2) 

the duty of care (the prudent person 

rule), {3) the duty to diversify plan in

vestments, (4) the duty to follow plan 

documents, (5) the duty to avoid pro-

hibited transactions and ( 6) the duty 

regarding co-fiduciaries. 

Multiemployer plan trustees must 

be mindful of their fiduciary respon

sibilities in dealing with the unprec

edented challenges posed by the 

COVID-19 pandemic. Trustees can ex

pect to see an increase in the volume 

and dollar amount of health claims and, 

on the retirement plan side, there may 

be increased pension distributions, 

pension payments, hardship withdraw

als and plan loans. Trustees will also be 

faced with increases in administrative 

expenses dealing with a greater vol

ume of participant inquiries and ben

efit claim activity, compliance with new 

COVID-19 legislation for plan staff 
(e.g., new expanded family leave/sick 

leave for staff), and the financial and 

practical challenges presented by a re

mote workforce. 

With the increases in expenses, trust

ees will also likely need to tackle a de

crease in income, as investment income 

declines due to historically low interest 

rates, while contribution income dips 

due to layoffs of covered employees 

and increased employer delinquencies 

and defaults. The increases in claims 

and administrative costs, coupled with 

declining investment and contribution 

income, could lead to unanticipated 

negative cash flow, which may require 

the liquidation of investments and real

ization of investment losses. 
Defined benefit (DB) pension plans 

may experience funding issues as pen

sion liabilities increase, plan funding 

decreases as value of assets decline, 

green zone plans fall into the red zone, 

and red zone plans become insolvent. 

While the CARES Act allows single 

employer DB plans to delay payment of 

required 2020 minimum contributions 
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until January 1, 2021, there is no similar or other relief for 

employers contributing to multiemployer plans. Further, sin

gle employer DB pension plans may use their 2019 funding 

status when determining whether to impose benefit distribu

tion restrictions that are typically imposed when a funding 

status falls below 80%, but multiemployer DB plans have not 

yet been afforded such flexibility. Multiemployer DB plans 

may also need to have an increased focus on withdrawal li

ability as the number of employers that cannot continue in 

business rises and funds are replaced with the potential for 

mass withdrawal and plan termination because of the indus

trywide impact of COVID-19. 

Pension plan trustees should consider whether they 

should implement the CARES Act expanded hardship and 
loan provisions, balancing the short-term needs of partici

pants facing unprecedented hardship versus the long-term 

savings goals of retirement. 

Health plan trustees will need to consider whether to ex -

pand coverage for treatment related to COVID-19, even if 

it is not mandated. Furthermore, trustees may want to con

sider whether to try to find a way to continue coverage for 

CARES Act 

terminated or furloughed employees or participants who are 

unable to meet eligibility due to COVID-19, either by work

ing with contributing employers to help negotiate contribu

tions over a given time period, amending the plan to provide 

extended coverage, or reducing participant out-of-pocket 

costs and premiums. Trustees also may be faced with deci

sions about whether to waive utilization review provisions of 

the plan or, on the flip side, institute additional restrictions 

(such as refill-too-soon or anti-stockpiling restrictions) dur

ing the public health crisis. 

In considering these various issues, trustees should re

view costs, document their due diligence, confirm whether 

they have the authority to make any considered changes and 

amend the plan documents as necessary, as well as prepare 

the necessary notifications to communicate changes to par

ticipants. With respect to dealing with contributing employ

ers that may seek relief, trustees will need to consider wheth

er any efforts to permit employers to defer contributions or 

other obligations trigger prohibited transaction concerns, 

including meeting the requirements of prohibited transac

tion exemption (PTE) 76-1. 

Plan trustees should consider whether to have a process 

for reviewing employer hardship claims as well as whether 

to coordinate with the bargaining parties in amending the 

collective bargaining agreement to provide relief, such as al

lowing the employer to defer future contribution obligations 

during the crisis. 

The COVID-19 pandemic certainly presents multiem

ployer benefit plan trustees with many new challenges. Trust

ees should be sure to keep advised of new developments as 

new legislation is issued and remember their basic fiduciary 

duties as they continue down the road through to the other 

side of this crisis. ffi 

The author acknowledges the contributions of Jani K. Rachelson, 

Richard C. Harmon and Sharon Aguirre to this article. 
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